Baule upts and Inſolvents 2 
CONSIDER: D. 
2 W Wherein it is ſhewn, 


I. That the Mt Criminal of all Isſolvents do not, by 
dhe Laws now in Being, meet with any Puniſhmeuts 


II. That their Creditors have no Proper Relief. 


III. That all other Inſolvents ate too ſrverely Puniſhed. 


IV. That the truly Unfortunate. are moſt In umanly 
dealt with. Aud, 


V. That the preſent Method of treating . in 
general is inconſiſtent with the Laws of Natu: e, and 
the Maxims ot True Polity. | 


Together with the Draught of a BI LL 5 ond the 
Law in every one of theſe Particular 


IJ. By Diſtinguiſping Injolvents into their Profer and Nateral 


laſſes. 
7 By allotting a Proportional Puniſhinent 10 each. 


II. By granting Mercy in a proper Way to the 2 Unfor- 5 
ty tunate. And, 


W. By givin g Re * to the Creditors of fraud nut Inſolvents. 
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To the Honoun A the 
REPRESENTATIVEs in 
Parliament for the City 
of London and County i 
of Middleſex. | 


GENTLEMEN, 


1 Your Merit to addreſs 
WP You in the uſual Style 
of Dedications, My 
Motive for Dedicating 

the following Piece to You, was 
not that | Wy have an Oppor- 
: e 5 A 2 tunity 


DEDICATION. 


tunity of publiſhing what every 


Man knows better than I can ex- 


preſs. Twas, becauſe I ſincerely 
think, that what I propoſe will tend 


to the Encouragement of Trade and In- 


 duſiry, to the Diſcouragement of Luxury, 
and to the Relief of the Diſtreſſed. And 


as Vou have the Honour to Repre- 
ſent the two moſt Rich, F louriſhing 


and Populous Counties (I believe) 


in the Univerſe; You have therefore 


= greater Obligation upon You to 


conſider ſeriouſly, and to patronize 


ſtrenuouſly what You think may tend 
to produce all, or any of theſe Ef. 
fects. You ought to have, and Your 
former Conduct has ſufficiently con- 
vinced the World, that You really 
have, the Good of Your Country, and 
the Happineſs of Your Fellow-Subjects, 


ſincerely at Heart. This imboldened 


me to Addreſs in particular to You, 
; becauſe, tho! | ound not have he 


Hap- 


DEDICATION. 


Happineſs of Your Approbation, 1 
may depend on Your Ex- 
cuſe. 


As the late Bankrupt-A#, and like- 


wiſe the late Act for Relief of Inſol- 
vente, with reſpect to the Inpriſonment 


of their Perſous, both Expire at the 
End of this Seſſion of Parliament ; 


I took this to be a proper Seaſon for 
communicating my Thoughts upon 


that Subject to the Publick, becauſe 


the Caf: of Bankrupts and Inſolvents, 


muſt, of Courſe, come under Conſi- 


deration in this Seſſion: And as You 


muſt all have a very conſiderable 


Share in whatever may be propoſed 


upon that Head within Doors, I am 
perſuaded You will give ſome little 
Attention to every Thing that may 
be offered by Thoſe without, This 
makes me fondly hope, that You will 
perule t the few following Sheets, and, 


Az 5 for 


DEDICATION. 
for the ſake of the Deſign, I hope 
my Countrymen will excuſe my tak- 
ing up ſo much of Your Time, which 


is always chiefly employed in their 
Service. J am, 


GENTLEMEN, 


. Your Moſt Obedient Humble Servant, 


s the Good of Mankind in 
general is the firſt and chief 
Object of Virtue; ſo the 
Good of our Conntry, and 
the Happineſs of that So- 
>& city to which we belong, 
is certainly the ſecond: 
| And : as there is nothing tends more to the 
Good of Mankind in general, than the 
promoting and eſtabliſhing the true Prin- 
ciples of Religion and Morality ; and the 
detecting and aboliſhing the Abſurdities of 
Superſtition and Error ; fo there is nothing 
tends more to the Happineſs of that Socie- 


A4 ry 


generally are. The Body of the Engliſh 
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ty to which we belong, than the contriv- 
ing, promoting, and eſtabliſhing good 
and wholeſome Laws, and repealing or 


amending thoſe which are hurtful or defi- 


cient, 


It is for this Reaſon, that, in all Ages, 
and in all Countries, great Honours have 
been paid to thoſe, who were the Found- 


2 


ers, or the eminent Lawgivers of any So- 


ciety and the Romans, whoſe Laws and 


Cuſtoms were in a peculiar manner formed 
for the Encouragement of Virtue and 
Publick Spirit, were ſo ſenſible of the 
Benefit the Society reaped from good aud 
wholeſome Laws, that, in order to incite 


Men to contrive and promote ſuch, every 


famous Law among them bore the Name 


of the Man who contrived and promoted 


it; by which it became a ſort of Monu- 
ment erected to the Glory of that Man; 
and we find, that theſe Monuments have 
proved more durable than any of thoſe 
which were formed of Marble, of Iron, 
or of Braſs. 
There is not, I believe there never was, 
in the World, a Society, whoſe Laws 
were ſo perfectly formed, as not to ſtand 
in need of ſome Addition or Amendment; 


but of all the Societies I ever heard of, 


I think IJ may ſay, there never was one 
whoſe Laws were founded upon better 
Principles, than the Laws of this Country 


Law 


. 
Law is of ſuch an excellent Conſtitution? 
that it cannot well be deſtroyed or entire- 
ly corrupted, even by thoſe Opacks and 
Empyricks, who ſtudy the Practical, but 
never mind the Rational Part of the Law; 
for when any Malady occurs, when any 
Deficiency is diſcovered, a Man who has 
rightly ſtudied the Laws of this Country, 
may from the Law it ſelf find an eaſy 
Remedy. = 1 
I have long thought, and it ſeems now _ 
to be the general Opinion, that no Part of 
our Law wants an Amendment more than 
that which relates to Bankrupts and In- 
| folvents, IT have long had in View the 
Scheme for an Amendment, which I now 
lay before the Publick. I have, I ſay, had 
it long in View; but I knew the Influence 
of old Cuſtoms, and how difficult a Mat- 
ter it was to perſuade People, to alter or 
aboliſh any Cuſtom which had been long 
eſtabliſhed, and generally approved. I 
knew, that the Prejudice of Education 
was of ſo prevalent a Nature, that a Man 
muſt have great Strength of Judgment to 
diſcover the Folly of an old Cuſtom, and 
a great deal of Reſolution, as well as 
Prublick Spirit, to dare to patronize an 
Amendment or Alteration. As I had the 
good Fortune to be concerned in ſome Af- 
fairs in which the preſent Lord High Chan- 
cellor was employed as Council, I from 
thence ſoon perceived, that his Judgment 
| was 


cn). 


was much ſuperior to the Influence of : any 


old Cuſtom; and that he was not to be 


guided in any thing by the Prejudice of 


Education, but by the Light of his own 


Underſtanding. This convinced me, that 


my Scheme would by him be fairly tryd ; 
and if he approvd of it, I ſaw he had 


Reſolution and Publick Spirit enough to 


countenance it. For this Reaſon, I wait- 


ed till I ſhould ſee him in that High Office, 
which I then foreſaw he would ſoon ar- 


rive at, and which he now not only fills, 
but dignifies: An Office for which he was 
pointed out by the publick Voice of the 
Nation, even before His Majeſty was plea- 
ſed to declare his gracious Intention. So 
that in this it may be ſaid, His Maje- 


ſty only confirmed what had before been 


given by the general Voice of the People: 
A Rule which will always be obſero'd by 
every wiſe King; for a King ought to hace 
#0 Favourites but ſuch as are the Favour- 
ites of his People. | 
In the Scheme I am now to 8 
the Relief of the injured Creditors, as 
well as the Difirefed Debtors, is what I 
have principally in Mew. That the In- 
Jjured ſhall have all poſſible Satisfaction. 
That the Guilty ſhall not eſcape Puniſh- 
ment : T hat the Innocent and Unfortunate 


ſhall not be oppreſſed, are Conſiderations 
worthy of a Britifh Senate; and if I can 


contribute to any of thoſe Three Great 
Ends, 
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Ends, I ſhall meet with zhat Reward, 


ephich no Man can give me, which no Man 
can take from me, Ihe Satisfaction of hac 


ing contributed to the Good of Mankind, 
to the Happineſs of my Country. But, as 
no Man ought to propoſe an Amendment, 


till he has ſhewn the Defects of the Laws 


in Being, I think my ſelf obliged to ſhew 


ſome of the many Defects in thoſe relating 


to Bankrupts and Inſolvents, before I offer 
my Amendment. For which Purpoſe, I 
mult beg Leave to examine a little into 


the fundamental Principles or Maxims of 


Society; becauſe the only right Method 


of examining any Branch of a Municipal 
Law, is to trace it up to its Original in 
Nature, in order from thence, or from 


Hiſtory, to give the Reaſon of every par- 
ticular Statute, or Cuſtom, relating to 
that Subject. This is the only ſcientifick - 
Method of ſtudying the Laws of any 


Country; and, in this Method, the Study 


of the Laws of England would be caſy 
and agrecable ; nay, more eaſy and agree- 


able than the Study of any other Munici- 


pal Law I know, inſtead of being ſo rug- 


ged, perpioxed, and tedious, as it is in the 


Ridiculous Common-place, or rather Cobley 


Method, which is now practiſed. 


In the following Treatiſe, therefore, my 
Method ſhall be, 1ſt, To examine ſome 


of the Fundamental Rules of Society. 


2dly, To ſhew from thence what I take 
„„ 3 
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to be Defects in our preſent Laws and Cu- 


ſtoms relating to Bankrupts and Inſol- 
vents. 3dly, I ſhall give the Amendment 


Ipropoſe, by way of a Bill for that Pur- 
poſe: Not that I am fo vain as to imagine, 
that this Bill is to be any Rule for thoſe 


who may be appointed (if any ſhould) by 


either Houſe of Parliament, to draw up a 
Bill for the Amendment of the Law in 
this Particular; but becauſe I think it is 
the moſt proper and methodical Way of 

making my Readers comprehend what I 


propoſe : And for their further Aſſiſtance 


in this Re ſpect, I ſhall make ſome ſhort. 


Obſervations on the moſt material Sections 


of the Bill, and I ſhall wind up the whole 

with ſome general Obſervations. 
Self-Preſervation is an indelible Law, 

which God Almighty has planted in the 


Mind of every Animal; and for the En- 


forcing of this Law, every Animal is en- 
dowed with Appetites, Paſſions, or Aﬀec- 
tions, which rouſe it up to Action upon all 
Occaſions. The extraordinary Wiſdom of 
the Creator, in proportioning thefe Appe- 
tites, Paſſions, or Aﬀections, to the parti- 
cular Nature or Frame of every Species of 
Animals, would be a Subject worthy the 
Enquiry of ſome of the greateſt Men of 
our Church: A Subject much more wor- 


thy their Labour and Study than moſt of 


thoſe about which they are generally em- 
ploy'd; and it would furnih a Proof of 


the 


7 
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the Exiſtence of a Supreme, Intellectual, 


and Wiſe Being, more univerſally convin- 


cing than any they can draw from Reve- 


lation : But I ſhall take notice only of ſuch 


of theſe Appetites, Paſſions, and Affections, 
as immediately relate to my preſent Sub- 
ject. 5 | 5 

; As ſome ſort of Food or Suſtenance is 
neceſſary for every Animal we know, fo 
every Animal is endowed with an Appetite, 
call'd Hunger, by which it feels a Pain. 
in the Want, -and a Pleaſure in the Re- 
ceiving of what Nature calls for. This 


Appetite obliges every Animal to be often 
at great Pains and Labour to procure that 


Suſtenance ; but as Mankind, and like- 


wiſe ſome other Animals, have more Sa- 


gacity and Foreſight than others, they 


conſider, or have at leaſt a Preſſentiment, 
that at ſome Seaſons, or upon ſome Emer- 


gencies, it may not be in their Power to 


procure that Suſtenance or Convenience 
they may then ſtand in need of, and there- 


fore they provide beforehand for what they 
think they may afterwards have Occalion 


for. This is the Foundation of Property. 


Likewiſe for the ſake of Self- Preſerva- 


tion, Mankind, and indeed moſt other 


Kinds of Animals, are endowed with the 
Paſſions or Aﬀections of the Mind, which 


we call Fear, Courage, and Revenge. 


Theſe three Affections, I ſay, almoſt all 


— — 


Animals are endowed with, in different 


Degrees, 


K 
8 
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Degrees, according to their ſeveral Na- 


tures. And it is very ſurpriſing to obſerve, 


how juſtly the Quantity of each of theſe 
Affections, allotted to each Species of Ani- 


mals, is proportion'd to the Means for Of- 


fence or Defence, with which that Spe- 


cies of Animals is by Nature provided, and 


the Occaſions it may, by its Nature, pro- 


bably have, either for the one or the 


other. By the firſt of theſe Paſſions we 
are incited to fly from or avoid thoſe Dan- 
gers which we think we ought not in Pru- 


dence, or in Duty, to encounter. By 


the Second we are prompted to encounter 
Dangers with Reſolution and Alacrity, by 
which we are enabl'd to defend both our 


Perſons and our Properties againſt any 


Injury that may be offered; to retort the 
Injury upon the Aggreſſor, and to call for 
and inſiſt upon Reſtitution or Reparation, 
where any Part of our Property has been 
taken from us, or any other Injury done 
to us. And by the Third we are prompt- 
ed to return Injury for Injury, or rather, 


more properly, to punith, or to take Ven- 


geance of the Creature that has done us 


an Injury, by which the Paſſion of Fear is 


raiſed in that Creature, and in every 
other Creature that knows any thing of 


our Nature, Whereby they are kept in 


Awe, and terrify'd from doing us any fu- 
ture Injury. The Law of Self-Preſervation, 


ſupported and enfore'd by Conrage, is the 


Poun- 
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Foundation of that Right, which every 
Man has to Self-Defence, Reſtitution, and 


Reparation; and the Law of Self-Pre- 


ſervation enforced by the Paſſion of Re- 
wenge, is the Foundation of that Right 
which every Man has to puniſh any other 


Man who does him an Injury. 


But as the Paſſion of Revenge might be 


of pernicious Conſequence, if it were not 


ſome way tempered and moderated, there- 
fore the wiſe Author of Nature has en- 


| dowed many Animals, but particularly 


Mankind, with a Paſſion or Affection, 
which incites us to forgive the Creature 
that has injur'd us, upon its Submiſſion, 


and making all the Attonement that lies 


in its Power, wwhich 4fetition 1s the Foun- 
dation of what we call Mercy. © 

Mankind have the Sagacity to diſcover, 
that Two, Three, or more of them, uni- 
ting together, may be better able to defend 
the Perſon and Property of every Indivi- 
dual, than any of them could do ſeparate- 


ly; andlikewife, that, by mutually aſſiſting 


one another, they may better provide for 


the Support and Convenience of Life, 


than any one can do by himſelf alone; 


from whence they naturally draw this 
Conſequence, That all Covenants, Eu- 
gagements, and Promiſes they make to, 
or with one another, ought to be punitual- 
ty performed; and by this a new ſort of 


Property is introduced, for every Man has 
OR on a ſort 


a ſort of Property in the Promiſe or S- 
venant another makes to or with him; 
and if that other does not perform his 
Promiſe or Covenant, he thereby injures 
him in his Property. The firſt ſort of 
Property the Civilians call 72s in Re, and 
this laſt they call Jus ad Rem. This is 
the Foundation of Society aud Commerce. 
And if it were neceſſary, I could ſhew, 
that Mankind are endowed with ſeveral. 
Affections, which neceſſarily lead them 
Into Society, and which are paramount to 
all thoſe Affections they are endowed 
with, for the ſake of Self-Preſervation ; 
and conſequently fully evince the Ridicu- 
louſneſs of that Notion, That the State 
of Mankind, by Nature, is a State of 
War; but this is foreign to my preſent 
_— ——_ OED 

In the forming a Society, it muſt im- 
mediately appear, that no Union could be 
long kept up amongſt the ſeveral Mem- 
bers of that Society, unleſs every Indivi- 
dual ſhould agree to ſubmit all the Con- 
troverſies and Quarrels he might have with 
any other of the ſame Society, to be de- 
cided by ſome one, or ſome certain Num- 
ber, of the Members of that Society, cho- 
ſen or appointed for that Purpoſe by all 
the reſt; and that this Submiſſion ſhould 
be abſolute in all Caſes, where it could 
poſſibly take Place, We muſt therefore 
now briefly examine, how far this Sub- 
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miſſion can take Placs in all Caſes relat- 


ing to Property, Self-Detence, Reſtitution, 


Reparation, Puniſhment, and Mercy. 

As to Property, it is evident, it is al- 
lowed by all Mankind, | That Whateiner 
any particular Man bas by his Labour 


and Induſtry provided for his own future 


Support or Convenience, ought not to be 
taken from him without his Conſent: But 
as Diſputes may and do often ariſe about 
the Property of a Thing, that is, it often 


happens, that two Men claim the Property 
of one and the ſame thing; and as in all 
ſuch Caſes, the abſolute Submiſſion above 


mentioned may take Place, therefore, in 
all Societies, it has been eſtabliſhed as a 
Maxim, 'That wherever a Diſpute of this 
Nature happens, neither Party ſhall vio- 


lently take hold of the Thing; but who- 
ever was Poſſeſſor when the Diſpute com- 
menced, ſhall retain the Poſſeſſion; or, 
that the Thing in Diſpute ſhall be ſeque- 


ſtred, till the Diſpute be determin'd by 
thoſe whom the Society have appointed 


for that Purpoſe. This, in Matters of 


Property, is a general Rule; and it is ne- 


ceeſſary it ſhould be fo, otherwiſe Right 


* would be obliged to yield to Power, and 


the ſtrongeſt Party would always deter- 


mine the Diſpute in his own Favour: 


Nay, if the two Parties had great Intereſt 
in the Society, it might engage the whole 
„ : in 


8 
in a Civil War, and make the Society 
itſelf an eaſy Prey to a Foreign Inva- 
But in Caſes of Self-Defence, either with 


Reſpect to our Perſons or Eſtates, it is 
_ otherwiſe. Here Attacks or Invaſions may 
| beſo ſuddenly made, that the Party aſſault- 
ed or invaded has not Time to call the 


publick Arm to his Aſſiſtance or Defence; 
and therefore, he is allowed to uſe what 
Means he may think neceſſary for repelling 
Force by Force, in Defence of his Perſon 
or Property; yet ſo as not to exceed the 
Bounds of Self- Defence, by launching into 
that, which is properly call'd Revenge. In- 
deed, if a Man is not actually aſſaulted or 
invaded, but thinks he has Reaſon to be 
afraid of it, here he may ſubmit the Rea- 
ſons of his Jealouſies and Fears to the So- 
ciety, and may be protected by them; and 


therefore he is not allowed to uſe all ſuch 
Means as he may think neceſſary for his 


own Safety or Defence, but is oblig'd to 
apply to the Society, or the Perſons ap- 
pointed by them, who are to examine into 
the Grounds of his Fear, and to grant him 
ſuch Safeguards, as they think proper, or 
ſuch as are provided by the Laws of the 


Society. Upon this Principle are founded 
our Cuſtoms relating to the Binding of 
Perſons to the Peace, or to good Beba- 


THU 
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It is alſo evident, That when any 
Part of a Man's Property is taken from 
him, it ought to be reſtored ; when 
any Promiſe or Engagement is for a va- 


luable Conſideration made to any one 


Man by another, it ought to be per- 
form'd: For this Reaſon every Man has 4 


Right to inſiſt upon the Reſtitution of his 
Property, and alſo upon the Performance 
of Promiſes and Engagements ſo made to 
him, which is a Sort of Reſtitution, and 
therefore I ſhall for the future ſuppoſe it 
comprehended under that general Name. 
In all ſuch Caſes, the abſolute Submiſſion 
upon which Society is founded may take 
Place; for which Reaſon, if a Man has 
either by Violence, by Fraud, or by Acci- 
dent loſt the Poſſeſſion of his Goods, he is 
not by Violence to take them from the 


Perſon who has got them into his Poſſeſ- 


ſion; or if another Man refuſes to per- 
form the Promiſes or Engagements made 
to him, he is not by Violence, or by his own 
private Power, to pretend to force that 
other Man to a Performance; but he is to 
apply to the Perſons appointed by the So- 
ciety for that Purpoſe, who are to deter- 


mine any Diſpute there may be in that 


Affair, and are by publick Authority to 


command and enforce Reſtitution. In- 


deed, where it appears that the Poſſeſſor got 
hold of the Poſſeſſion by Violence or Fraud, 


1 he 18 not to retain the Poſſeſſion, even tho” 
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TR 
he lays claim to the Property; in ſuch a 
Caſe, the publick Magiſtrate ought firſt to 
order the Poſſeſſion to be reſtored to him 


from whom it was violently or fraudulent- 


ly taken away, and then proceed to de- 
termine the Diſpute about the Property ; 


and for reſtoring the Poſſeſſion in ſuch 


Caſes, the Romans had a particular 


fort of Summary Action or Proceeding, | 


which they called Interdictum. There is, 


tis true, one Caſe which looks ſomething 


like Reſtitution by private Authority, but 
is really a ſort of Self. Defence; and that is, 


when a Man's Goods are taken from him, if 


Neglect of his own, This is called Repara- 


he can immediately purfue, he may, and 


may take his Goods back by Violence, which 
is what is uſually called a Freſh Purſuit, and 


is allowed of in all Societies, becauſe it may 
often happen, that the Perſon robbed or 


difpoſleſied, could not obtain any Reſtitu- 
tion by applying to the Society. 
And it is likewife evident, that where 


the Thing taken away cannot be ſpecifically 


reſtored, by the Perſon who took it, or 


where a Promiſe or Engagement cannot 


be fpecifically perform'd, by the Perſon 
who made ſuch Promife, or enter'd into 


ſuch Engagement, the Perſon failing to 


make Reſtitution, or to perform ſpecifi- 


_ cally, ought to give or perform an Equiva- 


lent ; eſpecially if his failure was occaſion- 
ed by any Crimes, by any Fault, or by any 


tion, 


E 
tion, which likewiſe takes Place in all 
Caſes where one Man is hurt or in- 
jur'd in his Perſon, or his Fame, by the 
Crime, the Fault, or the Neglect of an- 
other; but as the two Parties con- 
cerned may very probably differ about the 
Ouality or Quantum of this Reparation; 
and as in all Caſes this Diſpute may be 


determined by a third Perſon; therefore, 


cvery Man ought to ſabmit all ſuch Diſ- 
putes to the Society; and in all ſuch Caſes 
this Submiſſion muſt be abſolute: For if the 
Parties themſelves were in any Caſe left to 
determine any Quarrel about it, the Conſe- 
quence would be the ſame as in the Caſe 
of Diſputes about Property. 5 
If the Man who injures another in his 
Perſon, his Fame, or his Eſtate, can nei- 
ther make Reſtitution, nor a full Repara- 
| Zion, then the Perſon injur'd is by the Law 
of Nature entitled to Revenge ; That is, 
he is entitled, and has a Right to puniſh 
the Perſon that injur'd him, in order to 
raiſe that Paſhon called Fear, and there- 
by to terrify others, as well as the Perſon 
who did the Injuty, from being guilty of 


+ the like Crimes, Faults, or Negligences 


againſt him in any time to come : But as 
Submiſſion, upon which Society depends, 
may here in every Caſe abſolutely and fully 
take Place ; it is therefore certain that all 
private Revenge ought to be /unk in the 
Publick : Nay, as Revenge, when private- 
e ty 


© 
ly indulged, is one of the moſt pernicious 
Paſſions that reigns in the human Breaſt, 
it ought by the Laws and Regulations of 
every Society to be diſcouraged as much 
as poſſible; no Man ought in any Caſe to 
be allowed to indulge his private Revenge 
againſt his Fellow-Subject. We are oblig- 
ed not only by the Laws of Society, but 
by the Rules of Chriſtianity, to leave all 
Revenge to God, and to his Vicegerents 
on Earth, the Magiſtrat:s of the Society 
to which we belong: And therefore it muſt 
be wrong in any Man to revenge himſelf 
upon his Fellow-Subject ; it muſt be wrong 
in any Society to permit it. From whence 
muſt appear evident, that by the Laws of 
Nature it is the Society only, to which the 
Perſon injur'd belongs, that has a Right 
to revenge the Injury: It is the Society that 
has a Right, not only to determine what 
Puniſhment is due, but likewiſe to iu t 
that Puniſhment which they ſhall deter- 
mine to be due for the Offence committed. 

The Party injur'd has, tis true, a Right 
to revenge, he has a Right to ſee a Puniſh- 
ment inflicted; nay, in atrocious Caſes he 
ought, for the Good of Society, to inſiſt up- 
on it; but then, in all Caſes, he ought to 
ſue for it according to Law ; and by the 
Laws of every well regulated Society 
there ought to be à legal Method eſta- 
bliſhed for bringing every Offender to con- 
dign Puniſhment, if the Offence be but in 

h the 


2 
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ſeek Revenge in 4a 


( 23) 


the leaſt Degree atrocious; for in any 


_ Caſe where ſuch 2 legal Method is not 


eſtabliſhed, private Men will be apt to 
take Revenge at their own Hands, which 


muſt always be extremely dangerous and 
| inconvenient for the Society. 


In every human Mind the Paſſion call'd 
Revenge is, as I have ſaid, tempered and 
moderated by that contrary Paſſion call'd 
Mercy ; and as every Man. has a Right to 

fog May, when he is 
injur'd ; ſo every Man, fo far as it Regards 
himſelf, has a Right to grant Mercy ; but 


then it is to be conſidered, that when any, 


Member of a Society is injur'd, the Society 
as well as he receives an Injury, and from 


| thence the Society has a Right to puniſh, 


eſpecially if the Offence be in the leaſt 
atrocious; the Party injured may wave 
and give up that Reparation which he on- 
ly is entitled to, but he cannot, nor ought 
it to be left entirely in his Power to ſhew 


Mercy, and to paſs from all Puniſhment. 
This, as well as the Determining and In- 
flicting the Puniſhment is, and always ought 

to be ſubmitted entirely to the Society; 
| becauſe the Good. Nature of a private Man, 


perhaps his vain Glory, may prevail with 


him to grant Mercy unſeaſonably, or his 
Revenge may prompt him to refuſe Mer- 


cy, perhaps to an Objeft of the greateſt 
Beg: As 


Z½vs 8 
As the Determining and Inflicting Puniſh- 
ments, and likewiſe the Granting of Mer- 
cy, belongs ſolely to the Society; there- 
fore it is the proper Buſineſs of the Law- 
Givers of every Society, or of the Magi- 
ſtrates where the Laws are deficient, to f 
Proportion in all Caſes the Severity of the _ 
Puniſhment to the Heinouſneſs of the Of= © 7 
fence ; and never to grant Mercy but when 
it can be done without an Inconvenience 
to the Publick, without any Injuſtice to 
the Party injured. As to the Granting of 
Mercy, it is impoſſible to make ſtanding. 
Laws for its Regulation ; but as to Pu- 
niſhments they may be in moſt Caſes re- 
gulated by the ſtanding Laws of every So- 
ciety; and in this reſpect great Care 
ſhould be taken to obſerve due Propor- 
Zion; for if the Puniſhment be too ſmall 
for the Offence, it is an Injury to the Per- 
ſon offended, becauſe he is by Nature en- 
titled to ſuch a Revenge or Puniſhment 
as is neceſſary for his Protection and Self- 
Preſervation againſt ſuch Offences for the 
future: It is alſo an Injury to the Publick, 
and to every Man of the Society, becauſe 
it encourages others to be guilty of the 
ſame Offences, or at leaſt does not ſuffici- 
ently deter them from the Committing of 
any ſuch: And if the Puniſhment be too 
ſevere, it is not only a Cruelty and Inju- 
ſtice towards the Perſon fo punith'd ; but 
it is an Injury to the Society, becauſe it 
Zi is 
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has ſuſtained. If this Injury or Damage 


= 


is uſing one of the Members of that So- 
ciety in a more cruel Manner than he de- 


ſerves. Therefore, wherever there appears 
to be a D1ſproportion in this Reſpect, the 


Want of Endeavour to rectify it, is an an- 
pardonable Negle in thoſe who have a 
Share in the Legiſlative Power of their 
Country: It is an Offence againſt Man- 
kind in general; it is an Offence againſt 


ticular, and upon h ir Heads are proper- 


| ly to be charged all the Tnjuftice, all the 
Cruelties that ſhall enſue for want of ſuch 
an Amendment. 2 


As to the Principles of Society before 
mentioned, which relate to Property, to 


Self- defence, or to Reſtitution, they re- 
quire no farther Conſideration with Re- 
Fgard to the preſent Subject, but as to thoſe 
which relate to Reparation, Puniſhment 


and Mercy, they muſt be a little more 
particularly conſidered. | 

As I have ſaid, when a Man, by his 
Crime, his Fault, or his Negle&, has in- 


jured another in his Perſon or Fame; or 
when, by his Crime, his Fault, or his Ne- 
glect, he has injured another in his Pro- 
perty, and cannot ſpecifically reſtore or 


perform; he is obliged to make Re- 
paration, and the Quantum of this Repa- 


ration is generally computed from the 


Damage or Loſs which the Perſon injur'd 


was 


was occaſioned by the Crime of another; 
the Guilty Perſon ought not only to make 
good the Damage to the Party injur'd, 
but the Publick ought to inflict a proper 
Puniſhment to terrify others from being 
Guilty of ſuch Crimes againſt any of the 
Members of that Society. If the Damage 
was occaſioned by the Fault or Neglect of 
another, the Party offending ought to 
make full Reparation to the Party injured, 
and if he can do ſo, there is ſeldom or 
ever an Occaſion for any farther Puniſh» 
ment; but if he cannot make good the 
Damage which the other has ſuſtained 
through his Fault or Neglect, ſome kind 
of Puniſhment, or rather Correction, ought 
then to take Place, as a Warning not on- 
ly to the Perfon then offending, but to all 
others, to be more careful and circum- 
ſpe& for the future ; ſome ſort of Puniſh- 
ment, I ſay, becomes neceſſary ; but as all 
kinds of Revenge and Puniſhment belong 
to, and ought to be determined and in- 
Hlitied by the Society only, therefore the 
Quality and Quantum of this Puniſhment, 
to be inflicted on ſuch Offender, ought 
in all Caſes to be determined either by the 
ſtanding Laws of the Society, or by the 
Sentence of the Judge appointed by the 
Society for that Purpoſe 3 and in either 
Caſe, particular Care ought to be taken, 1 
to proportion the Puniſhment, as exattly aas 
5 = is poſſiblo, 4 


1 
poſſible, to the Grofſneſs or Levity of the 
Fault or Negleet. 

A Man may be injur'd not only by the 
Crime, the Fault, or the Neglect of ano- 
ther; but likewiſe he may be injured, 
that is, he may ſuſtain a Damage or Loſs 
by the Misfortune of another: As for Ex- 
ample, if a Man ſhould have the Misfor- 
tune to fall from the Top of a Houſe, and 
by falling upon another Man, ſhould break 
that other's Back, his Arm, or his Leg, 
and thereby ſave his own Life, which 
probably indeed would be the Conſe- 
quence : In this Caſe it muſt be granted 
that the Man who thus occaſioned a Da- 
mage to another, ought not to be ſubjected 


to a Puniſhment, even tho' he ſhould not be 


able to make any Reparation or Amends to 
the Perſon hurt by his Fall: I believe he 
would not, by the Laws of any Society, be 
obliged to make any Reparation, even tho' 
it were in his Power; yet it is certain, that 
in Honour and Conſcience, he would be 
obliged to do all he could to make an 
Amends, or at leaſt ſome Gratification, for 
what the other Man had ſuffered, by an 
Accident which preſerv'd his Life. 
Some of my Readers may perhaps be 
ſurpriſed at my being ſo particular in ex- 
plaining Maxims and Truths, which are 
known to every Man of common Under- 
ſtanding; but they will, I believe, be more 
ſurpriſed, when I ſhall hereafter ſhew them, 
that 
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that our ep Laws; relaving to 


Bankrupts and Infolvents, gFend againſt 


all thoſe of the abovementioned Maxims 
or fundamental Rules of Society, to 
which they can poſſibly have any Manner 
of Relation; and as to thoſe Maxims to 
which they can bear no Relation, I was 
obliged to mention them in order to in- 
troduce the others. 
No to my Subject: All manner of 
Bankrupts and Infolvents are naturally 
to be conſidered as Perſons who have done 
Injuries to others, who have occaſioned a 
Damage or Loſs, and can neither make 
Reſtitution, nor a full Reparation And 
from hence it appears, that according to 
the Laws of Nature, they ought to be 
diſtinguiſhed into four Claes or Diviſions : 
To wit, Thoſe who have occaſioned a Da- 
mage or Lofs by their Crimes: Thoſe 
who have occaſioned a Damage or Lofs 
by having committed ſome culpable 
Action: Thoſe who have occaſioned a 
Damage or Loſs by fome Negligence 
or Omiſſion. And laſtly, Thoſe who 
have occaſioned a Damage or Loſs by 
their Misfortunes. This, I ſay, is the 
natural Didi ſion of Inſolvents ; ; and there- 
fore, by every juſt Municipal Law, they 
ought to be ranked according to this 
Method; otherwiſe, it will for ever be 
impoſſible to do Juſtice to the Publick, or 
do their Creditors, without being cruel 
and 
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'  parately, and in Order: And, 


(HF © 
and barbarous to ſome of them: And as 
there is no Law in the World better ſuit- 

ed for ranking them in à proper Manner, 
than the Law of England is, I am ſurpri- 
ſed it has not been done long before this 
Time. Let us conſider the four Claſles ſe- 
» Firſt, As to thoſe Inſolvents, who by 
their Crimes have occaſioned a Damage 
or Loſs to others, for which they cannot, 
or at leaſt pretend that they cannot, make 
a full Reparation ; it is certain, that they 


are all obliged to make a full Reparation 


as ſoon as it ſhall be in their Power; and 
this they ought not only to be forced to 
do by Law ; but to prevent others from 
being guilty of the like Crimes, even tho' 
they could make a full Reparation, they 
ought all to be ſubjected to ſome Puniſh- 
ment, and. this Puniſhment ought to be 
proportion'd as near as poſſible to the Na- 
ture of their Crimes, and the Quantity of 
Reparation they are able to make to their 
Creditors. e 
Of this ſort of Inſolvents, thoſe are the 
moſt criminal, who, after having contrac- 


ted large Debts, ſecrete their Eſtate and 


Effects from their Creditors, and run be- 
yond Seas, or into a Jail, with a Deſign 
never to make any Satisfaction to their 


. . Creditors, but to live beyond Seas, or to 


live idly within the Rules of a Priſon, the 
remaining Part of their Lives, in order to 


ſpend 


(30) 


ſpend in Luxury what they have got by 
Robbery; or to leave Fortunes to their 
Children, Relations, or Friends, out of 
what they have ſtoln, according to Law, 


from their Creditors, 8 
Theſe, I ſay, are the moſt criminal; 


they highly deſerve that Puniſhment, 


which, by a late Law, is inflicted upon 


fraudulent Bankrupts: They deſerve all 


to be hangd. And why this Puniſhment 
ſhould be confined to Merchants and Deal- 


ers, I cannot comprehend: But ſuch is our 
Law at preſent, that a Man who is not 
within the Statutes of Bankruptcy, and 
who can by Fraud, or otherwiſe, get a 
good deal of other People's Money and 
Effects into his Hands, may eaſily convey. 
and ſettle his Eſtate in ſuch a Manner, 


that the Creditors cannot, by Law, come 


at any Part of it: He then may retire 


within the Rules of a Priſon; he may 


have his Winter Lodging within the Rules 


of the Fleet; he may have his Summer 


Lodging within the Rules of the King 


Bench; he may live luxuriouſly and mag- 


nificently in both; he may appear openly 
and avowedly in every Part of the Town 


in Term Time; he may almoſt, whenever 
he pleaſes, take a Jaunt to the Country, 


or a Trip to France for his Diverſion, and 
laugh at his juſt Creditors, who have taken 
all the Methods that the Law, as it now 


ſtands, can admit of, for obtaining Pay- 


ment. 


( 31 ) 


ment. Is not this monſtrous? Is it to be 

permitted in any Country in whoſe Coun- 
Cils it is pretended, that Juſtice and Equi- 
ty preſide 2 Yet ſuch a Criminal, in the 
Enjoyment of this Criminal Wealth, is 

protected by our Laws; for if any Credi- 
tor, whoſe Family was perhaps ſtarving 
for want of that which the Debtor was 
ſpending in Luxury and Debauch, ſhould. 
catch hold of him, and hang him up upon 
the next Sign-Poſt, as he would juſtly de- 
ſerve, the poor Creditor would be hang'd 


g up at Tyburn, as a Public Criminal, for 


the Murder of one of His Majeſty's Liege 
Subjetts. While ſo much Liberty, and fo 
much Convenience are allowed to ſuch 
Criminals in Jail, can it be ſaid, can it be 
ſo much as pretended, that Impriſoment is 
any Puniſhment 2 And yet, by our Laws, 
they are ſubje& to none other. So that, 
as the Law ſtands az preſent, the moſt 
criminal of all Inſolvents are ſo far from 
being ſubjected to any Puniſhment, that 
they cannot be compelled to make even 
that Reparation which is every Day in 
their Power. 5 >. 

The next ſort of criminal Inſolvents are 
thoſe who, without any probable View or 
Expectation of better Circumſtances, or 
of receiving ſpeedily any large Sum of 
Money, or Eſtate, ſpend 74ly or extrava- 
gantly more than their Income can admit 
of, and by Pretences, which they know to 

e rs 
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be falſe and fraudulent, procure more than 


they can have any probable View of re- 


paying. Such Inſolvents are really com- 


mon Cheats; and tho', by ſome extraordi- 
nary Accident, they ſhould afterwards 
come to have it in their Power, and ſhould 

make full Reparation to their Creditors. 
yet they ought to be puniſhed, in order to 
deter others from the like Practices. But 
I cannot think that Impriſonment is a pro- 
per Puniſhment; for if they have reſerv- 


ed ſufficient to maintain themſelves in Jail, 


and to purchaſe the Rules, or even the 


Maſters Side, Impriſonment is then a 


Puniſhment no way adequate to their 
Crimes. On the other hand, if they have 
reſerved nothing, but are reduced to the 


Neceſlity of living in the Common Side, 
upon the Jail Allowance, I ſhall hereaf- 


ter ſhew, that ſuch an Impriſoment is a 
Puniſhment too ſevere for any Criminal, 
in a Country whoſe Laws do not, in any 


Caſe, admit of Torture. Theſe are the 
only two Caſes I can think of, where an 


Inſolvent can be properly ſaid to be a Cri- 
minal; and it appears evident, that the 
firſt Principles of Society, with reſpect to 


Reparation and Puniſhment, are not ob- 


| ſerved in either. 
The next Clafs of Inſolvents are thoſe 
who, by fome culpable Action, or Manner 


of Acting, have occaſioned a Damage or 
Loſs to others, for which they cannot 
1 make 


make a full Reparation: Under this Claſs 
I comprehend thoſe Inſolvents who with- 
out knowing their Circumſtances, or by 
depending upon alluring and probable 
Hopes, run themſelves in Debt by Ex- 
travagance or Idleneſs. Such Inſolvents 
are certainly highly capable, but it can- 
not be ſaid that they are Criminal, bes 
cauſe they never had any fraudulent or 


=> wicked Intention; and therefore if they 


could make full Reparation, it is certain 
they ought to do it, and it is as certain 
they ought not then to be punifh'd ; but 
as they cannot make a full Reparation, 
they ought to be ſubjected to ſome ſort of 
Puniſhment or Correction, as a Terror to 
others, and in Juſtice to thoſe who have 
been injur'd by their Fault. 2 

The Third Claſs of Inſolvents are thoſe 
who by ſome Negligence or Omiſſion only, 


have occaſioned a Damage or Loſs to 


others, for which they cannot make a full 
Reparation: Under which I comprehend 
all thoſe who, by the Tndolence of their 
Nature, or led away by Company and 
Diverſion, neglect their Buſineſs, allow 
themſelves to be cheated by Servants and 
others they employ, and at laſt, without 
ever looking into their Affairs, run them- 
| ſelves into more Debt than they are able 
to pay. Such Men are ſo far from being 
Criminal, that they really deſerve in ſome 
Meaſure to be pitied. However, they are 

r C \.  certamn- 


1 8 
| certainly obliged to make full Reparation 
1 and if they cannot, they ought to be ſome 
1 way puniſb or corredted, in order to be 

| a Terror to others, and to rouſe up the 
14 Attention and Application of thoſe who 

are deviating, or who are by their Natures 
prone to fall into the ſame Road to De- 

ſtruction. And, Th 2 8 | — 

Ihe Fourth Claſs of Inſolvents are thoſe 

who by real Migfortuncs and Diſappoint- 
ments, and without any Crime, Extrava- 
gance or Negligence in their own Conduct, 
occaſion a Damage or Loſs to other Men, 
for which they cannot make a full Repa- 
ration. Under this Claſs I comprehend 
thoſe who ſuffer by Misfortunes incident 
to their Trade or Buſineſs ;, ſuch as ill Suc- , 
ceſs in their Projects of Trade, Loſſes by 
Sea, by Fire, or by bad Debts, Gc. thoſe _ 
who ſuffer by being Security or Bail for- 
others, or by ſuch like Misfortunes ; and 
finally, thoſe who have no Eſtate ſufficient _ 
for their preſent Subſiſtence, but have rea- 
fonable and probable Hopes of foon getting 
an Eſtate, an Imployment, or the like, 
and contract no Debt, nor ſpend any more 
than what is abſotutely neceſſary for their 
immediate Subfiſtence, according to the 
Character their Expectations oblige. them 
to ſupport; yet at laſt meet with a Di/- 
appointment, and by that Difappointment 
are rendered incapable of paying what 
they have been neceſſarily obliged to _ 


— oy 
ES, _—_ 


1 
1 
1 
[4 4 1 I 
1 
* 0 
132! 
189: 
70 * 11 
1 1 
1 
a= 1 
4 4 
5 1 
3 198 
0 E. 
1 
1 
| { 
J. 2 
{Fe 
: \ 
834 #1! 
Bit bY! 
þ 
P1% $1 
10479 
| . 
* $1 
ET] 
[ | 
: . 
% ; 
* 0 
„ 
1 
J; 
1 
13/Þ 
f 
738. 
fi 
22 
N 
+ 239 
£ 
$3 
} 
TY 
4 
+2 
. 
{ 
8 34854; 
* 
11 
14 1 
TY 
. 
44 
- 1 
j 1 
4 
1 
14 
i 
j 
4 
: 
: 
it; 1 
1244 
: p 
BH « i428 
1 
Dan 
: 
ö 7 


— 
—— 


— 2 


— 
— SEP 
5 2 2 1 


— — 
— — — — — T - 2 - L% — — 
2 FFT— . —˙¹b¹uꝓ¼² . 7˙¹ mr ape a des 
— — — — 
* = * — 


„ 1 
tract. All ſuch Inſolvents are obliged, in 
Jonour and Conſcience, to make full Repa- 
ration; that is, to pay the Whole of their 
| Debts, as ſoon as they have it in their 
Power, unleſs the Creditors knew of the 
Riſque they run, and had a Preminm or 
Price allowed them for that Riſque. But 
ſurely no ſuch Inſolvent can be eſteem'd 
either Criminal or Culpable. On the con- 
trary, they are Real Objeifs of Compaſſi- 
on; and it is moſt barbarous to leave it 
in the Power of a ſplenetich, or recenge- 
Ful Creditor, to add to their Misfortunes, by 
throwing them into a Jail, where they 
mult be in great Danger of Starving. 
Theſe are the Diſtinctions which by the 
Laws of Nature ought to be eſtabliſhed, 


with regard to Inſolvents; and it muſt be 


evident to every Man, that they ought to 
meet with very different Kinds of 'Treat= 
ment. Yet, by our Laws, all Inſolvents 
are confounded, without regard to the 
Cauſes of their Inſolvency, or any Diffe- 


? rence, in the main, as to the Puniſhment, 


The Puniſhment inflicted upon all promiſ- 
cuouſly, is Perpetual Impriſonment, with- 
out any Mean of Subſiſtence, provided by 
Law, but the Jail Allowance, except in 
one particular Caſe, by a late Statute ve- 
ry generally and very lamely provided for. 


| Mercy may indeed be diſpenſed, but by 


whom 2 Not by the Lam, not by the Cicil 
Maziftrate, after a proper Enquiry into 
the Character and Circumſtances of the 
5 = - 4 


” (26). 
| Perſon ſuing for Mercy; but by the Credi- 
zor, according to the Diſpoſition he may 
then happen to be in, or the particular 
Il/him he may afterwards take. In all 
| Caſes, it is left by Law entirely in the 
Power of the Creditors; nay, in moſt Ca- 
ſes, in the Power of every one of the Cre- 
ditors /eparately, to grant Mercy with re- 
gard to himſelf 1ingly to the greateſt Of- 
fender, or to refuſe Mercy to the great- 
eſt Object of Compaſſion. And what adds 
to the Hardſhip in this laſt Caſe is, that 
generally the Refuſal of any one is an ef- 
fectual Bar to that Mercy which perhaps 
all the reſt are willing to grant. So that, 
with reſpect to Bankrupts and Inſolvents, 
our Laws are contrary to what ought to 
be the fundamental Maxims of every So- 
ciety, both as to the Proportioning of Pu- 
niſhments, and the Diſpenſing of Mercy. 
"Tis true, by our Laws, with reſpect to 
ſome particular Proviſions, there is a ſort 
of Diſtinction eſtabliſhed between Inſol- 
vents, but it is a Diſtinction that is neither 
founded in Natrre nor Reaſon ; However, 
I muſt now conſider it a little, and ſhall. 
hereafter take ſome farther notice of it. 
Inſolvents then are by our Laws diſtinguiſh- 
ed into, Firſt, thoſe who are called Bank- 
- Tupts, that is to ſay, thoſe who are Sub- 
ject to the Statutes of Bankruptcy. Se- 
condly, Thoſe who are not ſubje& to any 
tuch Statutes, nor chargd in Execution 
%% 


1 „„ 
With above 100 J. and Thirdly, Thoſe 
who are not ſubject to the Statutes of 
Bankruptcy, but are charg'd in Execution 
with above 100 J. 

As to thoſe who are ſubject to the Sta- 


tutes of Bankruptcy, every one of them 


is obliged by Law to diſcover and ſurren- 
der to his Creditors all he has in the 
World, and if he be detected in making 


any fraudulent Concealment, he is to be 


hang d; yet after he is thus by Law oblig- 
ed to diveſt himſelf of all he has in the 
World, he is by Law left entirely to the 


Mercy of his Creditors, without any Di- 
ſtinction or Regard to the Cauſes of his 


Bankruptcy. The honeſteſt, moſt unfor- 
tunate Man that ever was in the World, 
may happen to ſtarve by //ow Degrees, 
even to Death, in a noiſome Jail, and, 


poſſibly, in Company with the moſt Pro%- 


gate of th2 human Race, if he happens 
to have mercileſs Creditors; nay, ſome- 
times, if he happens to have but one Re- 
dengeful Creditor, to whom he owes a 
large Sum: But as to all other Inſolvents, 
they cannot any way by Law be compell'd, 
either to diſcover or ſurrender one Shilling 
of their Eſtates to their Creditors. If they 
are inclin'd to act a fraudulent and crimi- 


nal Part, they may by Law do ſo; that 
is, they are not by La ſubjected to any 


greater Puniſhment, than if they were to 


act honeſtly and fairly, by ſurrendering all 


C2 „ They 
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. 
they have to their Creditors. On the con= 
trary, they may very probably render 
their Condition much worſe ; becauſe, if 
every oe of the Creditors do not then 
join in granting Mercy, their Puniſh- 
ment becomes much more ſeverc. So that 
all other Infolvents have not only a Pri- 4 
gilege, but they have by Lat a Temptu—- 

tion to act a roguiſb Part. In this Caſe, | 
therefore, it muit be allowed, that the 
Bankrupts are the moſt hardly dealt with ; 
but then, as to the diſpenſing of Merey, 
they have by Law ſome little Advantage ; 
for, if Four Fifths in Number and Value, 
of their Creditors, who have proved their 
Debts under the Commiſſion, conſent to 
the Certificate, the Bankrupt muſt then 
be not only diſcharged from Jail, but like- 
wiſe from his Debts, in caſe the Dividend 
amounts to 15 F. in the Pound. That is 
to ſay, Four Fifths of the Creditors may 
oblige, or rather force the other Fifth, 
not only to ſhew Mercy to the Bankrupt, 
but to grant him 2 general Releaſe, even 
tho' he has been the mot extravagant, 
prodigal Creature in the World; nay, even 
tho ther2 may be great Suſpicion of his 
being 2 Criminal, 
As to thoſe who are not ſubje& to the 
- Statutes of Bankruptcy, nor charg'd in 
Execution with more than 100 J. they are 
all . %u, and without any Regard 
to the > Cauſes of their . ſubjected 
to 


(390 
to Perpetual Impriſonment; but then, if 
any one of them be willing to ſurrender all 
he has to his Creditors, he muit, by a late 
: Statute, be diſcharged, or otherwiſe, the 
* _ Creditor refuſing to diſcharge him, mult 
pay him a Groat a Day for his Subliſtence 
in Jail: That is to ſay, a malicious Credi- 
or, at the Expence of leſs than Six Gui- 
ncas per Aunum, may ſatis/y his Revenge, 
fo far as to keep a pror unfortunate Man 
in Jail for his Life; and that, after he 
has ſurrendered all he has in the World 
to his Creditors, and thereby ſtript himſelf 
of every Mean of Subliſtence, but that 
ſcanty Allowance of a Groat a Day. 
'Fhirdly, As to thoſe Inſolvents who 
are not ſubject to the Laws of Bankrupt- 


cy, but are charged in Execution with 


above 100 /. they likewite are promiſcu- 
ou/ly ſubjected to the Puniſhment of Per- 
petual Impriſoument, without any Regard 
to their being criminal, culpable, negli- 
gent, or unfortunate Inſolvents ; and that 


withoutany Legal Subſiſtence, but the Jail 


Allowance. So that ſuch an Inſolvent, tho 
he has really become ſo, purely by Misfor- 
tunes; and tho' he be willing to ſurrender 
all he has to his Creditors as honeftly and 
fairly as any Bankrupt, or other ſort of 
Inſolvent; yet he may be debarred from 
Mercy by any one Creditor to whom he 
owes 100 J. Debt and Coſts; or by any one 
of the moſt inſignificant of his Creditors, 
C4 who 
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5 a 
who reſolves to pay him a Groat a Days 
Nay, there is a Way to diſappoint him, 
even of this Groat a Day; for if the Cre- 
ditor be very malicious, he may run up 
the ſmalleit Debt to above 100 J. before 
he charges his Debtor in Execution : And 
there is no accounting for the Tempers 
of ſome Men, nor anſwering for what 
they may do, when it is in their Power _ 

to give their Revenge its full Swing. How 

often Creditors have been diſappointed of 
ever receiving any Payment, by the Ob/7i- 
nacy, or rather Cruelty and Malice of 
one, even in Caſes where they might 
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otherwiſe have had a good Chance for 
receiving full Satisfaction, I believe almoſt 
every Man, from his own Experience, may _ 
judge. I am ſure, all thoſe who have had | 
the Misfortune of being converſant with 
the diſtreſſed Part of Mankind, can ſhew 
Inſtances of it. „„ 4 
But, in both theſe laſt Caſes, if an In- 
ſolvent has a Mind to act real criminal 
Part, and to live within the Rules of a 
Priſon upon what he has withdrawn and 
_ concealed from his Creditors, he may do 
fo; and may live zery comfortably : There 
is no Way yet eſtabliſhed by Law, for 
\ compelling him to make a Surrender. Im- 
priſonment 1s the only Puniſhment can be 
inflicted upon the moſt criminal of either 
of theſe Sorts of Inſolvents; ſo that, in 
this Caſe, the Creditors are really 2775 
1 D | | 014k 


„ = 
put any Remedy, which is a moſt ſurprizs 
ing Defect in our Law. 


Having now ſhewn how Inſolvents ought 
to be diſtinguiſhed by the Laws of Nature, 
and how they are diſtinguiſhed by the 
Laws of England, I ſhall next briefly 
_ conſider the Puniſhments that ought to 
be inflicted upon them by the Laws of 
Nature, and the Puniſhment that is in- 
Aided upon them by the Laws of Eng- 
land. As to the firſt ſort of criminal 
Inſolvents, according to their natural Di- 
ſtinction, it is certain they ought to be 
hang d, if ever a Thief or a High- 
wayman deſerved any ſuch Puniſhment ; 
for, to run in Debt, and then to run 
away, either beyond Seas, or into a Jail, 
with that Money which ought to pay that 
Debt, with an Intent to defraud the Cre- 

ditors, and to make a Fortune or a Live- 
lihood out of what ought to be applied 
to the Payment of them, is not only a 
Robbery, but a Robbery of the deepeſt 


5 Dye : It is a Rodbery under Truſt, and is 


as much more heinous than any other 
Robbery, as a Murder under Truſt is more 
heinous than any other Murder. And as 
to the other ſort of criminal Inſolvents 
above deſcribed, to whom TI think we now 


4 generally give the Name of Harpers, 


they certainly ought to be look'd on as 
common Cheats, and therefore ought to be 
Pillory d, where they would probably meet 

| with 
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with a Puniſhment pretty well proportion d 


to the Multitude, or the Heinouſneſs of 
their Offences. 2 erp 
As to the other Three Claſſes of Inſol- 
vents, before 1 confider the Punithments 
which ought to be inflicted upon any of 


them, I muſt take Notice of a Maxim of 


the Roman Law, which ſays; That every 
Man ought to know the Perſon with whom 
Be deals, or to whom he gives Credit; for 
as this is a Maxim of Reaſon, AS well as 
of the Roman Law, it certainly alleviates 
the Offence of every one who is not a cri- 


minal Inſolvent with reſpect to the Credi- 


tor or Perſon offended; becauſe their In- 
ſolvency is always owing to their Tem- 


pers and Diſpoſitions, or to the Nature of 


the Buſineſs they deal in; and as the Cre- 
ditor ought to know the Man he gives 
Credit to, if he gives Credit to an J1dle, 
an Extravagant, an Indolent, or an Eaſy 


 Good-natur 4d Man, or to one who deals 
in hazardous Affairs, or who depends up- 


on Contingencies, the Creditor himſelf is 


either to be blamed, or it is to be ſuppo- 


fed, that he had a Premium, or was to 
have a Conſideration for the Riſque he 
run; and therefore he cannot, in Juſtice, 
inſiſt on fo ſevere a Puniſhment, as other- 

wiſe he might. This being premiſed, 1 


ſhall next obſerve, that the Fxravagant 


and the Iale Inſolvents will generally, in 
my Opinion, find ſufficient Correction, in 
W | being 
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being ſtript of all they haye in the World, 


and obliged to work hard for their daily 
Bread, However, as the Idle and Extra- 
vagant really deſerve Puniſhment ;z and as 


they are often made ſo by the many Tem- 
pftations this Great and Opulent City or 


Kingdom affords, it would be very proper, 
by way of Puniſhment, to remove them 
to ſome Place where they could not meet 


with /o many Temptations, and where 


they might very probably make good and 
2lefiil Subjetts. And, as to thoſe who be- 
come Inſolvent thro' Good-nature, mere 


Indolence, or Negligence, without any 


thing of Extravagance, their being ſtript 
of all they had to ſubſiſt on, would im- 
mediately bring them into Neceſſity, and 


that Neceſſity would make them Induſtri- 
oe; by which Means, they might very 


probably become afterwards zſœful Mem- 
bers of the Society, even at home, and 
might, by Degrees, be able to pay all 


their former Debts. 


As to thoſe who become In ſolvent, 
purely by Misfortunes and Diſappoint- 
ments, they deſerve Pavour and Compaſſion 


rather than Prini/hment; and therefore 
they, and Hey only ought by Law to be 


diſcharged from their former Debts, on 
ſurrendering all they then have to their 


Creditors; eſpecially, if they have then 


no probable View of getting any Eſtate, 
but what they ſhall afterwards acquire by 


their 
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their Labour and Induſtry. Not that 1 
think they would thereby, in Conſcience, 
de diſcharged from the Payment of thoſe 
Creditors, who had no Conſideration for 
the Riſque they run, in giving Credit to 
them. Indeed, if the Creditors had a 
Premium for the Money they lent, or a 
greater Price than 'uſual for the Goods 
they ſold upon Truſt, they thereby became 
a ſort of Adventurers, and ought to take 
a Share in the Loſs; and as ſuch erg 
are generally very privately tranſacted, it 
is a very good Reaſon for the Law 85 
leave the Payment of all former Debts to 
the Comſcience of the Debtor only. 
I now come to the Puniſhment inflited 
by the Law of England upon all Inſol- 
vents promiſcuon/ly. Upon this I muſt ob- 
ſerve, and I believe it will be readily 
granted me, that immediate Death is not 
ſo ſevere a Puniſhment, as that Death 
which is brought on by many and long Tor- 
zures. I believe it will likewiſe be grant- 
ed, that perpetual Impriſoument in the 
Common Side of a Jail, without any other 
Subſiſtence but the Jail Allowance, muſt 
ſoon end in the Death of the Perſon ſub- 
jected thereto. Let us but imagine a poor 
amfortunate Wretch, who has perhaps done 
all he could to ſatisfy his juſt Creditors ; 
who has paid honeſtly to the uttermaſe 
Farthing of what he had in the World : 
Let us, 1 Py ſuppoſe ſuch an one thrown 
at 
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at laſt into Jail, without a Penny or Pen- 


ny worth to bleſs himſelf with. He muſt 


go to the Common Side ; he has no Money 
to purchaſe a better Apartment; he has 
no Bed nor Bedding, but à little Strat; 
he has no Bread nor Drink, but a ſmali 
Loaf, and a little cold Mater; ſubject 


every Day to the Inſults and Cruelties of 


Failors, becauſe he cannot purchaſe their 
Civilities; the few Cloaths he carried in 
upon his Back at laſt quite worn out; and 


thus, without Fire, without Cloaths, ex- 


poſed in 2 damp Room to the Inclemen- 


cies of a cold Winter: How long can we 


ſuppoſe ſuch 2 /Yrezch can live 2 How 
Tormenting muſt his Lite be, while it laſts? 
Muſt not we then conclude, that ſuch an 
Impriſonment is 2 Death brought on by 
many and long Tortures.! And yet this is 
the Tormenting Death that the Honeſteſt 
Bankrupt or Inſolvent may be expoſed to 


by the Laws of England, which do not 
allow the moſt cruel Murderer to be tor- 


tured, if he ſubmits to be tried by God 
and his Country. „ xk 

This is the Puniſhment ; let us now 
conſider the Heinouſneſs of the Crime for 


which this terrible Puniſhment is inflicted. 
The Crime is Inſolvency, which I have 


already ſhewn to be really criminal, only 
in two Caſes; and, in the moſt criminal 
of theſe two, this Puniſhment is ſtript of 
all its Terrors, For a fraudulent Crimi- 
DOD | 5 nal 


2... a. 
nal Infolvent, who Robs and Plunders 
his Creditors, and carries that Plunder 
along with him to Jail, may live at his 
Haſe; and the more Criminal he is, the 
greater S$poils he carries in to that /a- 
crea Place, the more Liberty, the more © 
Cinility he will certainly meet with, the 
more Luxury, and the more Plenty he may © 
wallow in: As to the other Sort Crimi» | * 
nal Inſolvents, I mean thoſe Fellows [2 
who are generally dignified by the Name |. 
of Harpers, they generally belong to 2 
Gang, and often Support one another; 
but if one of them ſhould be entirely 
deſerted by his Gang, ſo as that the e- 
gal Puniſhment ſhould fall upon him with | 
its whole Weight, it muſt be look d on as 
too ſevere ; for in the worſt Light, we can 
look upon theſe Fellows only as com- 
mon Cheats; and tho a Man thould be 
actually indicted, try'd and convicted as a 
common Cheat, he cannot be put to Death, 
much leſs can he be put to a /ingering 
 tormenting Death, by any of our penal 
—_— cc. 5 
If then this Puniſhment be too ſevere 
for a Sharper or common Cheat, it muſt | 
certainly be much 200 ſevere a Puniſn- 
ment for thoſe Inſolvencies, who, tho“ 
culpable, are no way Criminal. But to 
inflict ſuch a ferrible Puniſhment upon a 
Por unlucſhy Man, who has become Inſol- 
vent by unavoidable Misfortuner or Diſ⸗ 
y appoint. 


Ch 
"26-4 
a; 
> 
* 
1 75 
. K 
KS 
2 
3 
35 
JW: 
Ie 
3 
2. 
7 
>: 


. Ez (647) 3 3 
appointments, or upon one who has been 
drawn into ſuch by too much Good Nas 


ture, is ſurely to add Afittion to the A 


FAifted, and to ſubject an innocent Man to 
Racks and Tortures during Life, who de- 


ſerves Pity and Compaſſion from the Pub- 


lick, and from every Man he has to do 


with. To leave ſuch a Man to be coop d 


up in a noiſome Dungeon for Life, at the 
Mercy of a Creditor, who may perhaps 
take that Opportunity to ſatisfy ſome pri- 
gate Spite and Malice moſt «juſtly con- 


ceived againſt him, is a moſt barbarous 
Cuſtom, a moſt inhuman Daw. 7 


To this it may be anſwered, That tho 
perpetual Impriſonment be the Puniſhment 
inflicted by Law upon every Inſolvent, 
yet the Creditors have it in their Power to 
releaſe their Debtors, and free them from 
this Puniſhment whenever they pleaſe; 
and as the Creditors may be ſuppoſed to 


be the beſt Judges of the Cauſes of a 
Man's Infolveney. and whether he deſerves 


Punithment or no; therefore it is left to 
them to ſheww Mercy or not, as they think 


moſt juſt : But I have already ſhewn that 
this Puniſhment is too ſevere, even upon 


the moſt Criminal of thoſe Inſolvents upon 
whom it can be ſuppoſed to be any Pu- 
niſhment at all, and therefore in this Re- 


ſpect the Law is anjuſt. Moreover, is not 
this directly committing the Determinati- 
n of à Caſs in Diſpute to one of the 


Parties 


( 48 ) d 1 
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Parties concerned; which is contrary to 
the very „rt Maxim upon which all So- 
cieties are founded e And have not I al- 
ready ſhewn, that it is inconſiſtent with 
the fundamental Maxims of Society, to 
leave it in the Power of any private Man, 
to indulge his Revenge, as far as he plea- 
ſes, or to grant Merey in any Caſe where 
the Publick is concerned as well as he. | 
It may be faid farther, That few or no 
Bankrupts are expoſed to, or ever ſuffer | 
any great Torments m Priſon, becauſe | 
they generally have ſomething of their 
oven to ſubſiſt on, or they receive Chart- 
ties from their Friends, or from other 
well-diſpofed Perſons, whereby they may, 
and generally do, live pretty comfortably _ 
in Jail. This may be true in the main, 
but it diminiſhes neither the Cruelty, nor 
the Inequality of our Laus; and both theſe 
Methods of providing for Subſiſtence in 
Jail are great Grievances to the Publick : 
For, as to the firſt Caſe, it muſt from 
thence be granted, that, by our Laws, 
the Unfortunate are in a manner compel- 
led to be Knaves; they are forced to with- 
draw from their Creditors as much of their 
Effects as they can, in order to maintain 
themſelves in Jail. Is not this a great 
Injary to the Creditors? Does not this 
furniſh an Excuſe for all the Robberies 
we ſee daily committed by thoſe who are 
thrown into Jail? Then, as to their ſub- 
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„ 
ſiting by Charity, is it not ridiculous, that 


the Laws of any Country ſhould be ſo 
modelled, as to create Objects of Charity ? 
Is not every Object of Charity a Chrge 


upon the People; and when the Poor's 
Rates are ſo high all over the Kingdom; 


when the People are already charged with 


ſo many other neceſſary Burdens, ought 
thoſe Laws to ſtand in Force, which throw 


upon the People of this Kingdom every 


Year ſuch Numbers of new Objeits of 
Charity? 1 

I think I have now made it evident, 
that our preſent Laws relating to Bank- 
rupts and Inſolvents are contrary to the 


Fundamental Maxims of Society : But this 
is not all; they are likewiſe inconſiſtent 
with the Maxims of True Polity. It is 
very certain, that every Man who has not 
his Hands employed in daily Labour, nor 


his Head employed in the Government of 
the Society, or in contriving Labour for 


others, is an zuſeleſs Perſon to the Society, 


and muſt conſequently be a Burden upon 
the Society. Of theſe ſort of Drones 


there will be abundance in every Society, 
let the Governours and Lawgivers do what 
they will to prevent it; but ſurely it muſt 


be an unpardonable Error in Politicks, to 
make any Laws, or to keep any Laws in 


Force, by which the Number of theſe 
Drones are neceſlarily increaſed; and as 


none, or very few of thoſe who are con- 


D fin'd 


e | 
fin'd in Jail, can have their Hands employ- = | 
ed in daily Labour, or their Heads em- |: 
ployed about the Government of the So. 
cicty, or in contriving Labour for others, 1 
they muſt, of conſequence, be a Burden 
upon the Society; therefore all prudent 
Methods ought to be taken to prevent the 
Society's being loaded with a great Num- 
ber of Priſoners. 3 Is 
It is, for this Reaſon, I have always 
' thought, that Impriſonment ought never 
to be a Part of any Criminal's Puniſhment; 
and as often as I hear of its being inflicted, 
either by Law, or by the Sentence of a 
Judge, I look upon it as an Injury done 
to the Society. J/orkbouſes or Bridewells 
may be ſet up, and Criminals may there 
be confined and kept to hard Labour, for 
| the Benefit of themſelves, as well as of 
the Society ; but Prifons ought never to be 
employed, but for the ſafe Cuſtody of 
thoſe who are accuſed of ſome Crime or 
Offence, till it can be try'd whether they 
are guilty or not. Notwithſtanding the 
Scantineſs of the Jail Allowance, yet to 
me it appears in a ridiculous Light, Tha? 
becauſe a Man has been a Criminal, there- 
fore he ſhall be maintain'd idly at the 
publick Expence, This is what I think 
ought not, in any Caſe, to be practiſed; 
but, to make Impriſonment a Puniſhment 
for Inſolvency, by which ſo many Hundreds 
are every Year rendered idle, and conſe- 
- . quently 
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: 6 
quently burdenſome to the Society, is 4 
monſtrous Error in Politicks: And the 
more ſo, becauſe many induſtrious Tradeſ- 
men, and ingenious Mechanicks, get, b 
that Means, into ſuch a Habit of 14leneſs 


and SHotting, that they can never after ap- 


ply themſelves to Labour or Induſtry. 
Another Conſideration, as to Polity, is, 
that, in all Trading Nations, Numbers of 
People are undone by new Projects, and 
by what is commonly called, Puſhing a 
Trade. As to new Projects, tho' they ge- 
nerally prove anl/ucky to the firſt Projector, 
yet they often prove beneficial to the Coun- 
try, becauſe others perceive the Rocks upon 
which the firſt Projector ſplit, and from thence 
learn to ſteer ſafe, and to carry on the Pro- 
ject ſucceſsfully, to the great Benefit of 
their Country, as well as themſelves. As 
to what is called, Puſhing a Trade, there 
are ſo many various Ways of it, that I 
ſhall not pretend to deſcribe it: Every 
Man knows what is meant by it, and eve- 
ry Man knows, that large Sums of Money 
may often be laid out, or expended in 
that way very reaſonably, and with a pro- 
bable View of Succeſs ; but, as no Man is 
_ infallible, the beſt concerted, and the beſt 
conducted Scheme in this way may prove 
abortive z and by its proving ſo, the Un- 
dertaker may become Infolvent. We know 
how often, how eafily Men are deceived 
by Hopes 3 eſpecially thoſe Men who are 
e D 2 of 
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of ſanguine Conſtitutions, and therefore 
generally the moſt active, and the moſt 
uſeful Subjects. When a Man has laid out 
all his own Eſtate upon a Project, or in 
purſuing a Scheme of Trade, and has ſtrong 
Hopes, that the laying out 500 J. or 1000 J. 
more will bring his Project, or his Scheme 
to bear; if he ſhould (having at that time 
full Credit) run even a good deal more in 
Debt than he is at that time able to pay, 
and at laſt mect with a Diſappointment, 
as to the Succeſs of his Project, or his 
Scheme of Trade; ſurely he is not, upon 
that Account, to be deemed a heinous 
Criminal, and fubjected to a more ſevere 
Puniſhment, than what is inflited, by 
the Laws of his Country, upon any real 
Criminal. I will readily grant, that no 
Man ought to venture another Man's Mo- 
ney in any very hazardous Undertaking, 
without his own Conſent : But as, in a 
Trading Country, thoſe who become In- 
ſolvent, by purſuing Projects, or by any 
other Loſſes incident to Trade, ought to be 
gently dealt with; ſo even this of venturing 
another Man's Money upon a reaſonable 
Project, or Scheme of Trade, ought not 
to be look'd on as a very groſs Fault. It 
is what is incident to Human Nature; it 
is what is often practiſed by Merchants; 
and may redound very much to the Im- 
provement of the Trade of any Country 
where it is practiſed ; and therefore, an 
— es Mg Inſol- 


(53) 
Inſolvency, occaſioned by any Mzsfortune 
or Diſappointment in this way, ought ra- 
ther to be pitied than puniſbed by the 
Publick. ro Tn: 
Among other Maxims of Polity, which 
Lawgivers ought to lay down to them- 
ſelves, with regard to Paniſhment, they 
ought to take all poſſible Care, that real 
Inſamy ſhall attend every Puniſhment they 
_ inflict. By real Infamy, I mean what the 
Romans called Infamia fatti, Infamy in 
Fact, and not that Infamy which they 
called, Infamia juris, or legal Infamy- 
By the firſt, they meant that ſort of Infa- 
my which blaſted a Man's Character in the 
Opinion of all honeſt and good Men. By 
the latter, they meant that Infamy which 
was inflicted by Law, and which was, by 
Statute, or by the Sentence declared to be 
a Part of the Puniſhment. Real Infamy, or 
Infamy in Fact, has always been much 
more regarded, and more feared by Man- 
kind, than legal Infamy. We find, that 
the ſevereſt Puniſhments are often deſpiſed, 
when they are not attended with real In- 
famy: Nay, change but the Scene; let 
the Puniſhment be attended with Renown, | 
and we ſhall find the moſt cruel Tortures 
not only deſpiſed, but gloried in, and 
ſought diligently after. It therefore be- 
hoves every Magiſtrate and Lawygiver, to 
take all Methods for making real Infamy 

24 conſtant Attendant upon every Puniſh- 
1 . meat 


ment he inflicts; and, for this End, there 
is no Method more effectual, than the di- 
ftinguiſhing as ninutely as poſſible between 
the ſeveral Species of Crimes, and inflict- 
ing upon each a Puniſhment which ſhall 
appear, cven in the Eyes of the Publick, 
that is, to the Generality of the People, to 
be juſtly and duly proportioned to the Crime 
for which it is inflicted. For, if two or 
three different ſorts of Crimes, ſome of 
which are much more aggravating in their 
Circumſtances than the other, are all con- 
founded under one Name, and a Puniſh- 
ment too ſevere, for the leaſt heinous, 
inflicted promiſcuou/ly upon all, the moſ? 
guilty will hide their Heads under the 
Wings of the znoſt innocent: Every one 
will pretend he is an Offender of the 
leaſt enormous kind; the good-natur'd 
World will believe him; the Generality, 
of courſe, will begin to think the Pu- 
niſhment % ſevere, and then, inſtead of 
conceiving an infamous Opinion of the 
Sufferer, they will begin to pity his Caſe, 
the certain Effect of which will be, that 
the Puniſhment inflicted will not have near 
ſo much Succeſs, with reſpect to that 
which is the proncepal Find of all Puniſh- 
ment, wiz. The terrifying of others from 
being guilty of the like Ofences for the 
LR ns 
No, this is the very Caſe, at preſent; 
with reſpect to Inſolveats, It is certain, 
__ there 


9 
there are oarious Degrees of Guilt in Inſol- 
vency. Some Inſolvencies are highly cri- 
minal, ſome barely criminal; ſome Yig 
culpable, ſome only b/ameable; and ſome 
not ſo much as blameable, but, on the 
contrary, ſuch as ought to meet with Pzry 
and Compaſſion from the whole World. 
Yet all theſe various Kinds of Inſolvency 
are confounded, and all ſubjected to the 
fame Puniſhment; and not only to the 
ſame Puniſhment, but to a Puniſhment 200 
rigorous for the moſt Criminal, if the 
cruel Effects of it were not prevented by 
the Fraud of the Inſolvent himſelf (which, 
by the bye, he is, in moſt Caſes, allowed 
fall Scope for by our Laws) or by the Cha- 
pyities of good-naturd Men. 
From thence flows the Reaſon, that 
thoſe Criminals who rezrre into a Jail, and 
withdraw their Effects from their Credi- 
tors, do not meet with that Infamy and 
Contempt which moſt of them deſerve. 
It is publickly known, that tho' they 
ſhould honeſtly and fairly ſurrender all 
they have to their Creditors, they could 
not thereby free themſelves from a Jail ; 
they would by their Honeſty only zncreaſe 
their Puniſhment, and expoſe themſelves 
to the Tortares of dying by Degrees in a 
noiſome Dungeon, with meer Hunger and 
Cold. In ſuch Circumſtances, can we ex- 
pet, that the World will look upon a 
Man as infamous, who, even by Fraud, 
es 22 4 pro- 


5 
provides againſt a Puniſhment he does not 
deſerve ; a Puniſhment as cruel as any that 
was ever invented by Men? So far other- 
wiſe, that it is generally look'd on as a 
neceſſary Piece of Prudence; and if the 
| Debtor has honeſtly and fairly offered to 
his Creditors, to make a full Diſcovery 
and Surrender of all his Effects, provided 
they would all join in giving him a Di 
charge, or a Licence, with reſpect to the 
Liberty of his Perſon, I really think he 
cannot be accuſed of acting a diſhoneſt. 
Part, if, upon their Refuſal, he provides 
as well as he can for his Subſiſtence in Jail. 
But the great Misfortune is, that the Ol- 
ſtinacy, or rather Malice of any one Cre- 
ditor may prevent the Effect of this honeſt 
Intention, and thereby the Debtor is re- 
duced to the Neceſſity of ſpending 7dly in 
Jail, what he was willing to have di/tri- 
| buted among his Creditors, what all the 
other Creditors perhaps were willing to 
have accepted. If this Cuſtom, this Me- 
thod of compelling a Man to become a 
fraudulent Inſolvent, and the many Liber- 
ties and Civilities he may be allowed in 
Jail, provided he can pay for them, were 
fully explained to a Foreigner, I am per- 
ſuaded he would conclude, that all the 
 Laws-givers in England had been Jail 
keepers ; and that they had introduced. 
this Cuſtom or Law, in order to compel. 
every unfortunate Man to come to Jail 
5 „„ 
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with a good Fleece upon his Back, 'on 
_ purpoſe that they might have the Shearing 


of him. 5 „ 

To this Method of con founding all ſorts 
of Inſolvents, 77 is alfo to be aſcribed, 
that many, even of thoſe Inſolvents who 


are ready and willing to ſurrender to their 
Creditors all they have in the World, do 
not meet with that Reproach which ſome 


of them deſerve; for, as the Common 
Cheat, the Idle and the Extravagant, the 
Negligent and the Unfortunate Inſolvents 
are all confounded under one Name, and 
made liable to the ſame Puniſhment, it 
naturally brings them all upon the ſame 
Level, iz. That of the Unfortunate ; 
which every one of them endeavours to 
put himſelf upon; and, as there is no Me- 


thod ſettled by Law, for diſtinguiſhing 
the one from the other, all thoſe who have 
not ſuffered by the Inſolvency of any one 
of them, are ready to put the beſt Con- 
ſtruction upon his Caſe, and to believe 


him to be really what he repreſents, a moſt 
unfortunate Man; while, on the other 


Hand, 7boſe that have ſuffered are always 
ready to believe the worſt of the Man by 


whom they have ſuffered; and conſe- 


quently, tho they cannot ſubje& him to 


real Infamy, yet, let his Caſe be never ſo 
plainly unfortunate, generally fome of 
them are inclined to make him ſuffer the 


moſt ſevere Puniſhment they can by Law 
ſubject him to. Pb 


(58) 


The confounding, in this manner, the 
| unfortunate with the criminal, the culpa- 
ble, the blame-worthy, is likewiſe, in an- 
other Reſpect, a molt impolitick Practice; 3 
becauſe, in all Caſes, where a Man is ſuſ- 
| pected or accuſed of any thing that is cri- 
minal, culpable, or blameable, the Law 

i ought to provide ſome Method by which 
he may clear himfelf, innocent, or by 
which he may be fully expoſed and con- 
demned, F guilty. The Want of ſuch a 


Method as this will, in all Caſes, but 


does more particularly, in the Caſe of 
Inſolvency, encourage Men to be knaviſh, 


idle, and extravagant, and often mates 


the unfortunate become ſo. Thoſe who 
are naturally prone to Knavery, Idleneſs, 
or Extravagance, put no Reſtraint upon 
their Inclinations, becauſe, if they ſhould 
become Inſolvent or Bankrupt, they know 
they may eaſily make the World believe, 
that it is owing to Misfortunes and Diſ-— 
appointments: And thoſe who have re- 
ally been unfortunate, ſeeing no Method 
of clearing their Characters to the World, 
begin to ſpend idly and extravagantly, 
not only what they have left, but like- 
| wife whatever they can afterwards pro- 
cure Credit for, by ail the Arts Knavery 
can nden. W hereas, were there a proper 
Method appointed by Law, for examining 
into the Cauſes of a Man's Inſolvency, it 
would be a Check "OT the Conduct of 
every 


4 
every Man, and the honeſt and frugal, as 
ſoon as they found themſelves ſo reduced by 
real Misfortunes and Diſappointments, as 
to have no Hopes left of being able to pay 
their Debts, would directly, and with 
| Pleaſure, if it may be ſo called, lay their 
Caſe before the World, and ſubmit wil- 
lingly to 2 fair Tryal, by the Iſſue of 
which they would clear their Charatters 
from unjuſt Aſperſions ; and they would be 
ſure of meeting with that Favour and 
| Compaſſion from the Generality of Man- 
kind, which ſuch Men deſerve; tho' they 
can but ſeldom expect to meet with either 
from Creditors exaſperated by Diſappoint- 
ment, and ſome of them perhaps governed 
by private Piques and Reſentments. 
_ _'Tho,, from the general Obſervations I 
have made, the chief Defects of our pre- 
preſent Laws relating to Bankrupts and 
Inſolvents may pretty plainly appear; yet 
give me Leave to examine thoſe Laws 
particularly, and to point out ſome of the 
principal Defects they labour under; which 
I ſhall do as briefly as I can. 

Firſt then, as to the Laws of Bank- 
ruptcy: There are none but conſiderable 
Merchants and Dealers, who can be ſub- 
jected to them, or can reap any Benefit 
from them, which I take to be a very 
great Defect; for, as the Laws of Bank- 
ruptcy were firſt introduced in Favour of 
Creditors, and to enable them to recover 

. EP their 
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their Debts, I can ſee no good Reaſon, or 
at leaſt none ſubſiſts at this Time, why the 
Creditors of other Inſolvents ſhould not 
be indulged the ſame Favour; and I am 
very ſure, there can, at preſent, be no 

7 8 Reaſon aſſigned, why a conſidera- 

ble Merchant, or Dealer, by whoſe Trade 
the Country has perhaps been a great Gain- 
er, tho he himſelf has been a Loſer, ſhould 

be treated with greater Rigour than any 
other ſort of Inſolvent, eſpecially in this 

Country, where the chief Part ot our na- 

tional Wealth and Power depends upon the 
induſtrious Merchant and 'Tradeſman. 

Tis true, by ſome Laws afterwards 

made, the Bankrupts have got an Advan- 

tage, which other Inſolvents have not; 
for, if Four Fiſths of the Creditors, in 

Number and Value, agree to ſhew Mer- 

cy to him, by conſenting to his Certificate, 

the other Fifth are compelled by Law to do 
the ſame; whereas the mo/? inſigni cant 

Creditor of any other Inſolvent may con- 

fine him during Life. But, as Farmers, 

Graſiers, Mechanicks, and Petty Dealers, 

are liable to almoſt as many Misfortunes, 

and more quickly. undone by ſuch, why 
ought not they to have the ſame Indul- 
gence? Nay, even Landed Gentlemen, 
and Perſons in Poſts and Employments, 
may become Inſolvent by Misfortunes and 
Diſappointments ; and if they actually 
do fo, they ſtand more in need of Com- 
CEE rn 7.” anion 
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paſſion than the Merchant, and certainly 
deſerve it as much: At leaſt, I am ſure, 
they ought not, by Law, to be compelled 
to become fraudulent Inſolvents, or to 


. ſtarve in Jail, which is the hard Neceſſi- 


ty they are at preſent drove to by Law. 
Thus, if the Laws of Bankruptcy were 
introduced to favour the Creditors of 
conſiderable Merchants, there is no Rea- 
ſon, , at leaſt, now ſubſiſting, why they 
ſhould not be extended to the Creditors of 
every other Inſolvent; and if thoſe Laws 
were introduced in Favour of conſiderable 
Merchants, or have been ſince made fa- 
vourable for them, there can be no Rea- 
ſon aſſigned, why they ſhould not be ex- 
tended to all others who may become In- 
ſolvent by real Misfortunes and Diſap- 
Dine. _— 
Another very great Defect in the Laws 
of Bankruptcy is, that, upon the Com- 
miſſion or Statute, there is no Enquiry 
made into, nor are the Bankrupts obliged 
to give any Account of the Cauſes from 
whence their Bankruptcy proceeded ; which 
is a vaſt Diſcouragement to Induſtry and. 
Frugality; becauſe the frugal unfortunate 
Man has no way of juſtifying himſelf to 
the World: He is put upon the ſame Le- 
vel with the moſt Extravagant, nay, with 
the Criminal, and common Cheat; both 
are ſubjected to the ſame Puniſhment, and 
both are entitled by Law to the ſame Be- 

= nefits. 


nefits. Nay, we often ſee, that a Man 
who never met with any great Misfortune 
in his Life, whoſe Bankruptcy is entirely 
owing to his Idleneſs, his Extravagance, 
or to what is called Good-fellowſhip, ob? 
tains a Certificate from his Creditors, with 
more Eaſe and Expedition, than a frugal 
penurious Man, whoſe Bankruptcy is en- 
tirely owing to unavoidable Misfortunes. 

As I have before mentioned, it may be 
here ſaid, that the Laws make no Diftin- 
ction in this Caſe, becauſe the enquiring 
into the Cauſes of the Bankruptcy, and 

the making of this Diſtin&ion, is entirely 
left to the Creditors, who are ſuppoſed to 
be the beft ZFudzes. But this is ſo far from 
being a Remedy for the former Defect, 
that it is in irſelf another very great De- 
fect. It is leaving an Affair in Diſpute to 
be determined by one of the Parties con- 
cerned It is leaving it in the Power of a 
private Man to ſatisfy his Revenge, by 
inflicting a ſ/everer Puniſhment on one who 
is perhaps 20 Criminal, but an Object of 
Compaſſion ; or to indulge his Goodinature 
or his Vanity, by granting Mercy to one 
who is 20 Object of Compaſſion, but a very 
Heinous Criminal. In ſhort, it is leaving 
it entirely in the Power of private Men, 
to grant or refuſe Mercy in a Caſe where 
the Publick is very much concerned. And 
from what daily happens in this very Caſe, 
we may ſee how inconſiſtent it is with the 
= „ pub- 
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publick Good, to grant any ſuch Power to 


private Men: For, as I have ſaid, a Bank- 
rupt, who has become ſo, merely by En- 
tertaining, Feaſting, Haunting Taverns, 
and keeping Company, generally meets with 
much leſs Trouble in obtaining his Credi- 


tors Conſent to his Certificate, than a 
Man who has lived penurion/ly, and is be- 


come a Bankrupt by mere Migfortunes. 
For the 'Truth of this I appeal to every 
Man who knows any thing of the Trading 


Part of the World; and the Reaſon is 
plain, becauſe the former muſt neceſſarily 


have many more Friends and Bottle Com- 
- panions to ſollicite for him than the latter 
can be ſuppoſed to have: Yet, with re- 
ſpect to the Publick, the latter is the only 
real Object of Compaſſion, the former 
ought to meet with ſome Puniſhment or 
Correction, becauſe, by his Example, eſpe- 
cially by his Impunity, many may be en- 
couraged to follow the ſame Courſe, which 


muſt be a very great Detriment to the So- 


ciety; and therefore, if two ſuch Bankrupts 


were to be tried by an impartial Fudge, 
who, in inflicting Puniſhments, or granting 


Mercy, had no Regard to any thing bur 
the publick Good, the former would cer- 
tainly be puniſhed in an exemplary Man- 
ner, and the latter would as certainly 
meet with all the Indulgencèe and Mercy 
he could deſire. 


The 
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The only remaining Inconvenience at- 
tending the Laws of Bankruptcy, which 
I ſhall at preſent take Notice of, is the 
great Expence that is neceſſary in ſuing 
out and executing a Commiſſion or Statute 

of Bankruptcy, which is ſo exceſſive, that, 
in ſmall Bankruptcies, this very Expence 

would often make a conſiderable Addition 
to the Dividend afterwards made among 


Creditors, ins 
As to all other Infolvents, the only Re- 
gulation yet eſtabliſhed by Law is, that 
which was lately made by the Statute for 
Relief of Inſolvent Debtors, with reſpett 
to the Impriſonment of their Perſins ; 
which obliges the Creditor to diſcharge 
his Debtor, upon a Surrender of all he 
has, or otherwiſe to allow and pay to him 
a Groat a Day for his Subſiſtence in Jail. 
'There were ſuch Numbers of poor Crea- 
tures ſtarving in Jail, when this Law was 
made, that it was become abſolutely ne- 
ceſſary to make ſome ſuch Law; and it 
is as neceſſary to continue it, or to make 
| ſome more effectual Law in its ſtead ; but 
as it makes 0 Diſtinction between thoſe 
who become Inſolvent by Misfortunes, and 
thoſe who become ſo by Idleneſs and Ex- 
travagance, I am afraid it will have a ve- 
ry bad Effect, both upon the Morals and 
the Induſtry of the Vulgar, eſpecially 
Journeymen and Day Labourers, who 
ſeldom have any thing but the Cloathes 
. : i 


ä 
upon their Backs. So, that a Surrender 
of all they have can be no [nconventence, 
much leſs a Terror to any of them. And; 
as they have been accuſtomed to a hard 
way of Living and Lodging, they may 
ſubſiſt pretty comfortably in the Common 
Side of a Jail upon a Groat a Day, toge- 
ther with what they may get by Charity 
or otherwiſe. But for thoſe who have 
been bred up to a better way of Living, a 
Groat a Day is ſo poor an Allowance, that 
it is moſt barbarous, as well as impoliticſꝶ, 
to leave it in the Power of a revenzeful Cre- 
ditor, to confine an unfortunate Man, who. 
was never guilty of any Crime, to perpetual 


lmpriſonment, upon ſuch a mean Subſiſtence. 


Another Defect in this Law is, that it 
is confined to thoſe Debtors, who are not 
charged in Jail with above 100 J. So that 
all thoſe Inſolvents who are charged with 
above that Sum, let their Caſe be never ſo 
amfortunate, are, by Law, to be puniſhed 
with perpetual Impriſonment, without any 
Mean of Subſiſtence, but the Jail Allow- 
_ ance: This, conſidering the Libertier 
and Conventencies that are allowed in Jail 
to Priſoners who can pay for ſuch, muſt. 
always be an almoſt irre/etible Temptati- 
on for Men to ſteal and ſecrete as much as 
they can from their Creditors ; and there- 


fore can tend to nothing but the Enriching 


of Failers, and Debauching the Morals 
of Mankind, ; © 
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Let me now touch a little upon that 
Cuſtom of granting from time to time 
General Acts of Inſolvency, for diſcharg- 
ing all Priſoners for Debt under a certain 
Sum, upon their making a Surrender of 
their Eſtates to their Creditors, As our 
Laws ſtand at preſent, fuch Acts become 
indeed neceſſary from the Multitudes that 
happen from time to time to be confined 
for Debt in the ſeveral Jails of this King- 
dom ; but I could never yet find out why 
they ſhould be reſtrained to Priſoners for 
Debt ander any certain Sum; for ſurely, 
a Man who owes 1000 J. may be as great 
an Object of Compaſſion, as a Man who 
owes but 10/. and if there is any Injuſtice 
done to the Creditor, by difcharging his 
Debtor from Priſon, upon a Surrender of 
all he has in the World, the Injuſtice is 
as great, in diſcharging a Debtor who 
owes but 10 J. as in diſcharging one who 
owes 1000 J. For, with refpe& to the 
Juſtice or Injuſtice of the Cafe, it is cer- 
tain, that Majus & Minus non variant 
Conclufſionem. A Highwayman that robs 
a Traveller of 10s. is as much a High- 
wayman, and as great a Criminal, as he 
That robs a Traveller of 100/, and if all 
other Circumſtances were equal, there 
would be no more Injuſtice done, by par- 
doning the 100 J. Robber, than by pardon- 
ing him that took only the 10 . The 
only Reaſon I could ever form to . 
F Tor 


„ 

for reſtraining theſe Acts to a certain Sum, 
is, that thoſe who are in Priſon for /arge 
Sum, have generally more Money, either 
of their own, or from their Friends, to 
lay out upon the Purchaſe of good Uſage 
in Jail; and therefore it is more profitable 
for Failers to keep them ſub Ferula, than 
to detain poor Rogues who cannot purchaſe 
any of their Cipilities: And if I were not 


very well convinced, that no Zail-keeper 


had ever any Hand, or any Influence in 
the forming of ſuch Acts, I ſhould con- 
_ clude, that ſome znighty Fail-keeper, or 
ſome mighty Man, who had a Share in the 
Profits, had made Intereſt to get theſe 


| Acts /o confined, for the Benefit of himſelf 


and Brethren, and in order to prevent 
their being ſtrips of the beſt and fattæſt of 
heir Pigeons. „ 
Jam ſure, this Method of reſtraining 
the Laws that have been made for the 
Relief of Inſolvents, cannot be owing to 
the Example of any People whoſe Laws 
we can be ſuppoſed to have any Regard 
for. The Romans, *tis true, for ſome time 
after the Eſtabliſhment of their Common 
wealth, treated their Inſolvent Debtors 
almoſt as crneily, tho' not near ſo impoli- 
tickly as we now treat our Inſolvents. They 


| made them the actual Slaves of the Cre- 


ditors: But when Trade and Riches be- 
gan to increaſe among them, by which 
greater Numbers of their People came 8 
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be expoſed to inevitable Loſſes and Mi gfor- 
tunes, they found it neceſſary to alter 


that Part of their Law, and all manner 
of Inſolvents, without any Reſtraint as 


to the Sums they owed, were allowed to 
free themſelves from Jail, by a Ceſſio Bo- 
norum, a Surrender of all they had to 
their Creditors. Ut ad miſerabile ceſſio- 
nis bonorum homines veniant auxilium, G. 
electio detur creditoribus, vel quinquen- 
nale ſpatium indulgere, vel bonorum acci- 
pere cefſionem, ſalva eorum gidelicet exiſti- 


matione, omni corporali cruciatn ſemoto: 
are the Words of one of their Laws. And, 
as it muſt be allowed, that the Roman 
Law was generally founded upon the Tre 


Principles of Juſtice and Equity, it muſt 


be preſumed, that they thought there 


was no Injuſtice, in obliging the Creditors 


to accept of ſuch a Surrender, in all Caſes 


where nothing Highly criminal or culpable 


could be objected againſt the Inſolvent. 


Then, as to Trade and Credit, I believe 


it will be allowed, that our Neighbours, 
the Dutch, have ſtudied as much, and 
underſtand as well as any People, what 
may tend to the Improvement or Diſcou- 


ragement of either. There is no Country 
in the World where Prizate Credit more 


plentifully abounds. There never was a 


Country, where ſuch an Extenſive Trade 


was raiſed and kept up upon ſo narrow a 
Foundation in Nature ; yet, in that Coun- 


try, 


I 

try, they admit of this C Bonorum in 
all Caſes, without Refiraint or Limita- 
tion, except ſome times, as to thoſe Fo- 
reigners, who belong to Countries where 
no ſuch thing is allowed; and even this 
Reſtraint has been by ſome of their moſt 
celebrated Lawyers judged inconſiſtent 
with that Indulgence which, by their 
Conſtitution, ought to be given to all 
Foreigners. From whence it muſt appear 
that the granting of ſuch an Indulgence 
to all awnfortunate Debtors, can no way 
injure private Credit, which is the Pre- 
tence z/unlly made ute of againſt granting 
any ſuch Indulgence in this Country. 
But this of reſtraining our Acts of In- 
ſolvency to Perſons confined for Debts not 
exceeding à certain Sum, is not the only 
Defect in theſe Acts of Parliament. 


There has been another Defect in every 


one of them, which, I am afraid, has done 
more Miſchief; and that is; their not hav- 
ing had any Method laid down for diſtin- 
guiſhing between thoſe who became Inſol- 
vent by real Misfortunes or Diſappoint- 
ments, and thoſe who became ſo by mere 
Idleneſs, Extravagance, or Negligence. 
This has certainly given, and always muſt 
give, great Encouragement to Idleneſs, 

and to the ſpending of other People's Mo- 
ney in Luxury and Extravagance; becauſe 
Man expects, that if he ſhould be thrown 
into Jail, he will be at laſt diſcharged by 
an 


(70) 
an Act of Inſolvency, without any Inquiry 
into his Conduct, or into the Cauſes of 

his becoming Inſolvent; from whence he 
hopes to meet with Compaſſion and Pity 
from the Generality of Mankind, who 
having no Proof to the contrary, may, 
by a well formed Story, be induced to be- 
lieve that his Inſolvency was really owing 
to amavoidable Misfortunes and Diſap- 
pointments. This was likewiſe a Defect 
in the Roman Law, but in ours it is much 
leſs excuſable ; becauſe we have, by the 
excellent and ſuperior Spirit of our Laws, 
a Method clearly chalked out for making 
this Diftinftion, by ſubjecting every Inſol- 
vent's Caſe to be Tried by an impartial 
Jury of his Neighbours aud Countrymen, 
who muſt know at leaſt as much of his 
Condu&, as his Creditors can be ſuppoſed 
to know ; and may improve and aſcertain 
that Knowledge, by examining ſuch Wit- 
neſſes as ſhall be brought before them, 


either againſt, or in Favour of the Inſol- - 


vent. 
I ſhall conclude with taking ſome far- 
ther Notice of the Caſe of thoſe Inſol- 
vents, or pretended Inſolvents, who ſecrete 
and withdraw their Eſtates from their 
| Creditors, and run into a Jail, with a 
formed Deſign to cheat all thoſe they have 
had any thing to do with. That ſuch a 
Practice ſhould have been ſo long allowed, 
is to me cy ſur pr izing ! eſpecially when 
con- 


. ( es 

1 confider, how many Inſtances every Year 
produces; how many 'Thouſands have 
| ſuffered, and are daily ſuffering by this 


abominable Practice, and how ealy it is to 


prevent ſuch a Practice for the future. 
— as the Law now ftands, it is certain, 
that any Man who is not ſubject to the Sta- 
tutes againſt Bankrupts, may diſpoſe of his 
Eſtate and Effects in ſuch a manner, as to 
make it impoſſible for his Creditors to come 
at them either by Law or Equity: The 
honeſt Creditor has then no Remedy left, 
but to take hold of the Perſort; and as 
ſoon as he has done ſo, the knavih Debtor 
' removes himſelf to the King's Bench, or 
Fleet, purchaſes the Liberty of the Rules, 
provides himſelf a fine Lodging, walks 
abroad daily and openly in 'Term Time, 
by means of Day Rules, and, by letting 
the Jailer go Snacks in the Plunder, lives 
at his Eaſe, in defiance of his Creditors, 
and in deſpite of the Laws of his Country. 
This publick and avowed Fraud may, I 
ſay, be committed, is committed every 
Day, and has been committed for many 
| Years, without fo much as an Attempt to 
provide a Remedy. I know, that a Judg- 
ment may, by Art and Management, by 
perjur d Witneſſes, or the like, be znju/ty 
obtained againſt a Man; and, in ſuch a 
_ Cafe, I will allow, that he may be excu- 
Ted, at leaſt, in his own Conſcience, for - 
_ endeavouring to avoid the Payment of a 
0 = Det 
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Debt ſo oillainon/ly charged upon him ; 1 
will allow, that it would be hard to com- 
pel a Man to ſurrender all he has, for the 


Satisfaction of a Judgment ſo 1nju/tly re- 
covered; but I cannot admit, that ſuch 4 


publick Nuſance ought to be endured, for 
the ſake of 2 very fezw private Men, who 
may perhaps be real Sufferers by itsRemoval. 


I could have ſhewn a great many other 
Defects, and ſeveral other great Inconve- 
niencies, which flow from the Laws now 
in Being, relating to Bankrupts and Inſol- 
vents; but, as my Deſign is only to give 

eneral Hints to thoſe who are much more 


capable than I am, to draw up and form 
ſuch a Law as may be ſufficient for obviat- 


ing all Inconveniences, I believe what I 


have ſaid may ſuffice : And, for the ſame 
Reaſon, I A not, in the following 
Draught of a Bill, been at the Pains to 


pick out, and chuſe thoſe Law Terms and 
Expreſſions which may bs proper and ne- 
ceſſary for enforcing what I propoſe, I be- 
lieve I have expreſſed myſelf in ſuch a 
manner, as to be underſtood; and if it 
ſhould be thought proper to eſtabliſh by a 
new Law any of thoſe Remedies I have 
propoſed, it will be eaſy for thoſe who are 
converſant in the Laws of their Country, 
to put the Bill in ſuch Terms as may rents 


der it clear and effectual. 
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